
The A122 (Lower Thames Crossing) Development Consent Order 

CAH3 – written submission of oral comments made at the hearings held 17 Oct 2023 

1. Introduction 

1.1. Set out below is the written submission of oral comments made by Gateley Hamer on behalf 

of Tarmac Building Products at the Compulsory Acquisition Hearing 3 (CAH3) dated 17 October 

2023 

1.2. Representing Tarmac Building Products (Tarmac) were Piers Collacott and James Dewey from 

Gateley Hamer.  

1.3. We are not sure if the Examining Authority (ExA) have managed to inspect the Tarmac site, 

and they are certainly welcome to should they desire.  

2. Site Details (move to slide 1 – Appendix One) 

2.1. Tarmac’s site consists of an 85 acre manufacturing site. The site is a major strategic concrete 

block manufacturing plant where Tarmac produce about 1.7 million blocks per month which 

are then nationally distributed for use in the construction industry. The site employs about 

120 full time employees. There are two production factory buildings on site which can be in 

operation 24 / 7, depending on market demand. There are also various large stacking yards 

for raw materials, finished product and for damaged product to be stored ahead of crushing 

either recycled or landfilled. It is a busy site with manufacturing processes ongoing. 

2.2. In the south-west corner of the site there is an authorised landfill for inert waste from site 

operations and which is also an Environment Agency Permit area that requires regular ground 

water monitoring. 

2.3. There are two overhead power lines operated by UKPN and National Grid who both also have 

pylons on the Tarmac’s site: UKPN have pylon numbers PAB18 and PAB19 and National Grid 

have pylon ZJ016. 

2.4. Both UKPN and National Grid have rights, either through a wayleave or an easement, to enter 

the site for the purposes of installing, maintaining, repairing, renewing, inspecting, improving 

and removing the apparatus a copy of the wayleave/easement can be found at Appendix Two 

and Three. 

2.5. The two network routes (PAB Route and ZJ Route) follow the wide blue corridors shown on 

the Land Plans.  

3. Objections and Negotiations 

3.1. The Scheme impacts on the operation of the Tarmac site in a number of ways and Tarmac has 

objected to the Compulsory Acquisition and Temporary Possession powers contained in the 

draft DCO for four principal reasons. The reasons, considering the compulsory acquisition 

tests i.e. need, minimum required, last resort, compelling case are as follows: 
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3.1.1 there is no clear justification for the imposition of new permanent rights to authorise 

  the Applicant to access and carry out works to the UKPN and National Grid apparatus 

  on Tarmac’s site. 

3.1.2 the proposed routes are unnecessarily intrusive and potentially dangerous and the 

  proposed temporary possession powers are also inconsistent with the proposed 

  permanent rights. 

3.1.3 the compulsory acquisition and temporary possession powers in the landfill area will 

  hinder Tarmac’s ability to fulfil its Environmental Agency monitoring obligations. 

3.1.4 the compulsory acquisition and temporary possession powers in the landfill area will 

  also hinder Tarmac’s ability to fulfil its local authority land restoration planning  

  obligations. 

3.2. We deal with each in turn below. 

First Objection  

3.3. The proposed permanent rights which are represented by the wide blue corridors plus a short 

narrow spur immediately off the highway into the site, which are all shown on the Land Plans 

(move to slide 2 or 3 – Appendix One), are said to be required to enable the Applicant to 

undertake works to the overhead line network. In our opinion, the proposed permanent rights 

are unnecessary as there are alternative solutions and therefore the tests in respect of need 

are not met. 

3.4. There are 2 x existing legal agreements that govern the apparatus and within the agreements 

there are rights for the operators to access, install, repair, maintain etc (for UKPN see Third 

Schedule, Clause 1 of Appendix Two and for National Grid see Clause 1 of Appendix Three) 

which encompasses all the works set out in the draft DCO at OH4 and OH5 relevant to pylon 

numbers PAB18 and PAB19 for the UKPN network and ZJ016 for the National Grid network. 

3.5. The Applicant has advised that the powers are required because National Highways cannot 

compel the operators to undertake the works and therefore for the Applicant needs to secure 

the powers to do the works if UKPN or National Grid effectively decline to do them.  

3.6. It is our view that if the Applicant is going to undertake works on UKPN and National Grid’s 

apparatus, which we find to be highly unlikely, then there still remains alterative options to 

implementation of Compulsory Acquisition powers: 

3.6.1 Firstly, a binding assurance could be secured between the Applicant and the operators 

  to confirm the operators will undertake the works pursuant to the existing wayleave 

  and easement agreements, or 

3.6.2 Secondly, the Applicant and Tarmac enter into a temporary licence agreement to 

  enable the Applicant to do the works. We can confirm that Tarmac would be prepared 

  to enter into such an agreement but so far the Applicant has declined to enter into 

  discussions on this basis. 
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3.7. It is unknown to us whether the first option has been pursued (there is a July 2023 agreement 

concerning UKPN which may or may not be relevant) but in regard to the second option we 

raised this on 29th June and are yet to receive a response. 

3.8. Our view is that there have not been genuine attempts to consider alternative solutions and 

instead the Applicant appears to just want to rely on compulsory purchase powers rather than 

this being the method of last resort. 

3.9. Furthermore, the acquisition of permanent rights goes beyond that which is required by the 

Applicant. Whilst it is understood that National Highways will, if agreement is not reached 

with the statutory undertakers, undertake the works, it is highly doubtful that National 

Highways will maintain the apparatus and network in the future – we are certainly not aware 

of National Highways maintaining UKPN or National Grid infrastructure. There is therefore no 

need for permanent rights when Tarmac is willing to offer temporary rights for the proposed 

works. In our opinion, the rights applied for in the draft DCO go beyond the requirements of 

National Highways. 

3.10. As a final point, we would also like to point out that the approach with the proposed 

temporary rights, that I am about to come to, is inconsistent with the acquisition of the 

proposed permanent rights because the Applicant will not be able to access the blue land (the 

PAB Route and the ZJ Route) after completion of the proposed works as the majority of the 

access rights to this land are only temporary. It seems to follow that the Applicant is set to 

rely on the existing legal agreements (wayleave and/or easement) for the future access to the 

equipment so it is unclear why they are not relying on the existing agreements for the future 

maintenance etc already contained in the legal agreements. 

3.11. It was highlighted in the hearing that the Applicant is proposing permanent rights over a short 

spur of the estate access road from Buckingham Hill Road, the purpose of which seems to be 

connected to accessing the National Grid apparatus, but this will also mean the Applicant has 

to remove vegetation in order to gain access. 

Second Objection (move back to slide 2) 

3.12. The proposed temporary rights shown by the narrow green corridor lines on the Land Plan 

(described as the spaghetti of access) are included to provide formal temporary access 

corridors to the on-site pylons but the these are unnecessarily intrusive and also potentially 

dangerous to site employees and users of the routes. 

3.13. Whilst these corridors might not be necessary as the existing legal agreements for the 

apparatus already include rights for access, it is accepted that formalising the arrangements 

on a temporary basis, subject to agreement over access routes, might be a sensible approach 

on the grounds of safety to both Tarmac employees and contractors.  

3.14. In an effort to progress this matter, draft HOTs setting out alternative less intrusive and safer 

access routes were presented to the Applicant in June 2023, but these weren’t returned until 

3rd October. 
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3.15. This matter is therefore live and ongoing but with both sides seemingly willing to find 

agreement it cannot be said that negotiations have failed and therefore powers should not be 

confirmed until the negotiations to reach an amicable solution have been exhausted. 

Third Objection 

3.16. The proposed Compulsory Acquisition and Temporary Possession of land within the landfill 

area overlaps land that is subject to an EA Permit (there is a key down gradient monitoring 

borehole – BH2 – within the permanent acquisition land) and the powers interfere with 

Tarmac’s ability to monitor and surrender the permit in the future. 

3.17. There have been a few meetings held between the Applicant and Tarmac’s technical 

permitting manager to seek to resolve the issues and at the last meeting on 25th September 

the Applicant presented updated and previously unseen text – Article 68  “Interface with 

waste operation permits” – which is being proposed to address Tarmac’s concerns. 

3.18. There has not yet been sufficient time for a legal review of this Article as the Applicant has 

only just confirmed that it will give an undertaking for Tarmac to seek legal opinion on the 

adequacy of the mitigation measures offered. This seems to be moving in the right direction, 

but it is too soon to confirm whether Tarmac are comfortable with what is proposed. In other 

compulsory acquisition hearings, the ExA has expressed the shortness of time available to get 

matters which can be resolved, resolved. We feel that this is another example of the Applicant 

dealing with matters too late in the examination process and we currently have little 

confidence this will be resolved before the end of the examination. 

3.19. As a follow on to this point, and on a similar basis, paragraph 15 of the Compulsory Acquisition 

guidance states that an applicant needs to show that the scheme will not be blocked by any 

need for planning permission or other consents or licences. We feel the Applicant has not 

been able to demonstrate this in respect of Tarmac’s planning and licence requirements, and 

indeed we are not even sure if the work has been done to properly analyse this so they cannot 

show that this test is met. 

3.20. Finally, we would also like to point out that the Applicant has yet to make a private treaty 

offer to acquire any of the pink land which is not in accordance with Paragraph 25 of the 

Guidance. We feel that it should be possible to negotiate the price for the relevant plots of 

land on a subject to satisfactorily resolving issues concerning EA Permit basis. 

Fourth Objection 

3.21. The proposed Compulsory Acquisition and Temporary Possession of land within the landfill 

area also overlaps land that is subject to restoration as part of planning conditions and the 

powers interfere with Tarmac’s ability to restore within a specified timescale and this has 

potential to result in a planning condition breach. 

3.22. There can’t be a compelling case in the public interest if in planning terms you do something 

unacceptable and therefore the use of compulsory purchase powers cannot be justified. This 

is similar to the point made by Mr Bedford in his representations on behalf of Whitecroft Care 

Homes. 
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3.23. To allow Tarmac to consider the impacts of the Compulsory Acquisition on the restoration 

programme and whether they are likely to breach planning conditions, technical 3D modelling 

data has been requested from the Applicant to understand the relative land heights at the 

interface between scheme land and retained land. The Applicant has not been able to provide 

this key information and it is not clear if such modelling data exists and as a result Tarmac has 

not been able to consider their options. If 3D modelling data has not been prepared, we do 

not understand how the Applicant can have assessed the impact on Tarmac’s planning 

obligations and by extension how the ExA can be satisfied that any planning harm is justified. 

4. Reliefs 

First Objection  

4.1. Tarmac would like to see the proposed new permanent rights in respect of the UKPN and 

National Grid network routes removed from the draft DCO, or a commitment from the 

Applicant not to serve notice in respect of this land, with the works undertaken either by the 

operators under their existing agreements or under a temporary licence agreement between 

the Applicant and Tarmac. The Applicant simply does not need the proposed permanent rights 

because it is inconceivable to think that National Highways will be responsible for maintaining 

UKPN’s and National Grid’s infrastructure after the relevant scheme works have been 

completed or indeed be able to access the apparatus as rights across the site are only 

temporary. The existing legal agreements provide such rights. 

Second Objection 

4.2. Tarmac would like to see the short narrow spur immediately off the highway into the site 

which is the subject of new permanent rights and all the other temporary access corridors 

removed from the draft DCO, or a commitment from the Applicant not to serve notice in 

respect of this land, and be replaced with a suitable voluntary agreement that will allow the 

Applicant, UKPN and National Grid to access the site as needed, on a temporary basis, but in 

a less intrusive and safer manner. 

Third and Fourth Objections 

4.3. Tarmac accepts that the Compulsory Acquisition and Temporary Possession land within this 

area is likely to be required for the scheme and is accepting of this, but: 

4.4. In regard to the EA Permit area, it requests that sufficient time is given for detailed review of 

the recently provided Article 68 provisions to ensure it provides sufficient protection to 

Tarmac to allow them to  fulfil their ongoing monitoring obligations and provides them with 

an ability to surrender the permit in the future. Compulsory acquisition powers should not be 

confirmed until this is satisfied. 

4.5. Then, in regard to the Landfill area, it requests a 3D model of the scheme highway and 

embankment design in this area so it can consider relative land heights at the interface 

between the scheme land and their retained land. Without full analysis we do not understand 

how the Examining Authority can be satisfied that a planning breach is acceptable. 
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5. To Conclude  

5.1. Tarmac has no in principle objection to the Lower Thames Crossing scheme, but strongly 

objects to the proposed permanent rights being sought by the Applicant. Tarmac are intent 

on reaching agreement with the Applicant to ensure that National Highways can deliver their 

scheme but based on temporary arrangements only. 

5.2. Tarmac also object to the proposed Temporary Possession powers for the proposed access 

routes but do see the merit in formalising temporary access arrangement. Tarmac have 

recently received the Applicant’s response and this is now under consideration. On the face 

of it, this matter does appear to be moving in the right direction and we are hopeful that a 

satisfactory resolution will be reached quite soon. 

5.3. Tarmac’s corporate image is very important to the business and breaching planning and EA 

Permit obligations is not a position they wish to find themselves in. 

5.4. Tarmac have objected to the proposed Compulsory Acquisition and Temporary Possession 

powers in the landfill area as acquisitions interfere with Tarmac’s ability to monitor in 

accordance with their EA Permit and may also impact their ability to surrender the permit in 

the future.  The Applicant has recently presented an updated Article 68 in the draft DCO and 

Tarmac’s solicitor will shortly be reviewing this to see if it offers the comfort needed. 

5.5. The powers in the landfill area also overlap with Tarmac’s planning obligations to restore the 

landfill land and a 3D scheme model has been requested which will allow Tarmac to consider 

their position further. The sooner this can be provided the better but compulsory acquisition 

powers in respect to this land should not be confirmed until tests can be satisfied.  

6. Additional Questions and points raised During the Hearing 

6.1. We have set out below details in respect of points raised during the hearing. 

6.2. During the hearing the ExA asked about the health and safety concerns of the proposed 

temporary access routes. To elaborate on the response, Health and Safety (H&S) on an 

operational plant site is paramount. It is important that all those accessing the site comply 

with the H&S provisions in place.  Of particular concern is that the routes as proposed include 

many blind corners across the site, which are often used by heavy construction vehicles. The 

routes as proposed increase a collision risk which may result in injury if not properly managed.  

6.3. The ExA asked what difference the permanent rights would make in addition to the existing 

rights. We believe it is for the Applicant to demonstrate why the additional rights are required 

particularly when such rights already exist and critically, are not required for the delivery of 

the scheme. Tarmac is content to maintain the current position which enables both parties to 

co-exist. Tarmac is happy to enter into temporary arrangements to allow the Applicant, and 

its partners to enable the deliver the scheme but see no need for the proposed new 

permanent rights where these are covered by the existing agreements. 

6.4. The Applicant sought to highlight Article 68 and other protections in the DCO in respect of the 

EA Permit and planning obligations. As set out above this is currently being considered but a 

much wider concern exists in relation to land outside the DCO which is retained by Tarmac 
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but linked to the permits and planning of the land inside the DCO. Tarmac is concerned they 

will be put in a position where they are in breach of Permit or planning obligations outside of 

the DCO boundary. 
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Tarmac Site Map 
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Tarmac Site with Pylon Positions 
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Land Plan (Sheet 27) with Tarmac’s Indicative Boundary Overlaid 
 

 



1030907.1 

1 

Tarmac Landfill Area 

subject to EA Permit and Land Restoration  
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Appendix Two 

 

UKPN Wayleave Agreement 
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NGET Easement Agreement 
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